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L  INTRODUCTION
‘The complaint in this matter contains three general allegations. The first is that Friends

Disclosure repom, Commission indices

of Andrew Concannon (“FAC"), a Section 527 organization, violated the Federal Election

]
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Campaign Act of 1971, as amended, (“the Act”) by receiving contributions and making

expenditures in connection with a Federal election without registering and reporting as a political

_ committee. The available information, as discussed below, suggests that FAC and Concannon

for Congress (“CFC"), Andrew Concannon’s principal campaign committee, are actually the
same entity and that FAC is not a separate political committee. Therefore, we recommend that
the Conmnission find no reason P believe that Prisnds of Andrew Coneannon violated

2 1US.C. §§ 433 and 434 by failing to Tegister and repunt as a politioe] commitees.

The sacand allegztion is that FAC may be raising funds from probikritad sources or
accepting excessive contributians, and that Andrew Concannan, the candidate, is raising funds
for FAC in violation of 2 U.S.C. § 441i and 11 C.F.R. § 300.61 (funds not subject to the
limitations, prohibitions, and reporting requirements of the Act). As discussed below, the
available information indicates that FAC was Andrew Concannon’s exploratory committee
during the period he was deciding whether to run for Congress and engaged in permissible
exploratory activities. There is no evidence to suggest that FAC took contributions from
protiibited sources or in excess of the legal limits or that Mr. Comcannon raised prohibited mmd/or
exceative funds for FAC. Therefore, we recormnond the Commission find ne o beiieve
that Friends of Andrew Comcannan violatesl 2 U.S.C. §§ 441a, 441b, 441c aned Ad 1¢ in
cannection with these aativities. We sloo recammend, tharefore, that the Commisston find no
reason to helieve that Andrew Concannan violeted 2 U.S.C. § 441i and 11 C.E.R. § 300.61 in
connection with these activities.

The third allegation is that CFC may have failed to propezly disclose all disbursements in
connection with a St. Patrick’s Day event and may have received prohibited in-kind
contributions from FAC in connection with this event. Based on Respondents’ response to the
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complaint and disclosure reports, it appears that Respondents properly disclosed all contributions
and expenditures associated with this event, except for a $350 -in-kind contribution from “Dave’s
Sign Rental.” Therefore, it appears that “Friends of Andrew Concannon aka [sic] Concannon for
Congress” and Raymond Mashni, in his official capacity as treasurer, violated 2 U.S.C. § 434(b).
Because it appears that FAC became CFC and the two dre actually one in the same committee,
ther= is no basis to oo=clude that FAC may have made prohibited in-kind conttflutioss to CFC.

Finally, while not specitically alleged in the aomplaint, the fects sut forth in the complaint
suggest that Respondents violated the Act by improperly listing FAC en CFC’s disglosure farms
and campaign communications. As discussed further below, the available information indicates
that after Mr. Concannon became a Federal candidate, he registered his principal campaign
committee under the name “Concannon for Congress” but used the name “Friends of Andrew
Concannon,” the name of the Section 527 organization that engaged in exploratory activitics, as
if it were an authorized committee of CFC. It appears that the committee might be using the
FAC and CFC names interchangeably.'

Therefore, it appears that "Friends of Andrew Coscannon aka [sic} Concannon for
Congress™ and Raymond Mhishni, in his official capacity as treasurer, violated 2 U.S.C. § 433 by
amending their Stetement of Organization to correct tin: improper kisting of FAC #i an
authoriasd/affiliated coramittee of CFC mare than 10 days after filing the originad Statement of
Organization apd violated 2 U.S.C. § 441d by improperly stating in disclaimers found on

committee communications that FAC paid for the communications.

! The committee’s most recent disclosure report, the 2008 Pre-Primary Report, filed on July 24, 2008, and covering
the period April 1, 2008 through July 16, 20088, lists “Conmmnnon for Congress” as the committee name,
approximately two months after the committee changed its name on its Statement of Organization to “Friends of
Andrew Concannon aka [sic] Concannon for Congress.”
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Because two of the violations appear to have arisen from a single misunderstanding as to
the reporting and naming requirements for the Committee and the failure to report the in-kind
contribution appears to have been a single instance and was of a de minimis anount, we
recommend that the Commission exercise its prosecutorial discretion to dismiss the matter as it
pertains to the Committee’s violations of 2 U.S.C. §§ 433, 434(b}, and 441d, issue an
admonistimeat, and close the file. See HecAler v. Chamey, 270 U.S. 821 (1985).

A.  Alleged Eailure to Register FAC as a Political Committee and File FEC
Disclosure Reports

The complaint nlleges that FAC, a Section 527 entity not registered with the FEC,
received contributions and made expenditures in connection with a Federal election without
registering and reporting as a political committee.

In support of its allegations, the complaint provides a copy of Internal Revenue Service
Form 8871 (“Political Organization Notice of Section 527 Status™), which shows that Mr.
Concannon established an entity called “Friends of Andrew Concannon” in late November 2007,
and filed the Notice of Status with the 28S on Janary 22, 2008.> Complaint at Exhibit 1. The
compldint states thet FAC is not icgistered au a politioal comamittee with Hie FEC or with any
other election autharity, but points out that the Notice of Saction 527 Status centaias the
following statement of purpose:

“Campaign and fundraising committee/association organized for accepting
donations and making expenditures for the purpose of electing Andrew
Concannon to public office — an exempt function under law.”

Idatl.

2 The Form 8871 that FAC filed with the IRS to register as a Section 527 organization indicates that FAC was
established on November 29, Z00Y. Howaver, the Form 8871 wais not actoally signed by Atddrew Concannon until
January 22, 2008. We do not know why the Form 8871 was not signed until January 22nd.
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In 'reply. Respondents assert that they did not violate the Act and the Commission's
regulations, explaining that FAC was the precursor organization to CFC and was formed during
the exploratory phase to determine whether Mr. Concannon’s candidacy was viable.
Respondents further assert that Mr. Concannon filed the Notice of Section 527 Status so that
FAC would be tax-exempt during the exploratory period. Respondents assert that FAC only
raised and spent permissible funds during the exploratory peried, which were propeely disclosed
in CEC's first dimnlosum repart, the 2008 April Quartarly Regeart.?

Under the Act, an individual becomes a candidate for Federsl office (and thus triggers
registration and reporting obligations under the Act) when his or her campaign either receives
$5.000 in contributions or makes $5,000 in expenditures. 2 U.S.C. § 431(2). There is, however,
a limited exception for amounts raised and spent while an individual is “testing the waters” in
order to decide whether to become a candidate. In such cases, the Commission's regulations

provide that the terms “contribution” and “expenditure” do not include funds received or

payments made solely to determine whether an individual should become a candidate. 11 C.F.R.

§8 100.72(a) and 100.131(a). Thus, before making a final decision as to whether to become a
candidase, an individual may raiss or spsnd mere than $5,000 withou! triggering candidalt stutws
if his or her antivitics are peemissible “tosting the waters” aativitiss, whick include, brt are not
limitad tn, conducting palls, making talephone gulls, and travel. /d. Only funds permissible
under the Act may be used for such activities. Id.

However, when an individual raises or spends more than $5,000 and engages in activities

indicating that he or she has decided to run for a particular office, or activities relevant to

3 After its registration as a psincipal campaign committea, CRC filed its first disclosure report, the 2008 April
Quarterly Report. ‘The reportdisclosed receipts totaling $27,866.70 and disbursements totaling $11,643.14,
including itemized receipts of $3,447.64 and disbursements of $1,773.64 during the exploratory period.



11044290063

10

11

12

13

14

15

2 RBRE

MUR 6004 (“Friends of Andrew Concannon aka [sic] Concannon for Congress™)
First General Counsel’s Report
Page 6 of 13

conducting a campaign, the individual is deemed to have crossed the line from “testing the
waters” to “candidate” status under the Act. These activities include, but are not limited to:
using general public political advertising to publicize the individual’s intention to campaign for
Federal office; raising funds in excess of what could reasonably be expected to be used for
exploratory activities or activities designed to amass furxds to be spent after becoming a
candidme; making or satherizing wriiten or oral stuvemennts that sefer to the individuel as a
candidare for a particular offioz; or nonducting astivities in cloas proximity to tiss elaction or
over a pratracted pericd of time. 11 CF.R. §§ 100.72(b) and 100.131(b).

Based on the information provided by Respondeats and in disclogsure reports, it appears
that Concannon established FAC as his “exploratory committee™ while testing the waters to
determine the viability of his candidacy. First, the name “Friends of Andrew Concannon” does
not refer to Concannon as a candidate for a particular office. Second, the statement of purpose
on the Section 527 application is ambiguous regarding whether Concannon had in fact made a
decision to run for Federal office. In any event, even if the statement could be construed as a
statemreent of his intent to run for office, the ameunt of wroney raised or spemnt by Mr. Concannon
during the exploratory phusu was below the §5,000 thresheld tor riggering candidate statas. See
n.3, supra.

Thersfere, we macommeand that the Comimission find no ransca to heligve thag Frinoets of
Andrew Concannon violated 2 U.S.C. §§ 433 and 434 by failing to register and report as a
political committee.

B.  Alleged Impermissible Fundraising By Andrew Concannon for FAC and
Fumsiraising By FAC

Ascording ta the complaint, Andrew Concannon, a candidate for the U.S. House of
Representatives for Michigan's 4th Congressianal Distriat, mised funds for FAC in amounts and
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from sources prohibited under the Act. Complaint at 2-3. The complaint also alleges that FAC
may have raised funds on its own that do not meet the requirements of the Act.

The Act, as amended, prohibits Federal candidates and officeholders, any “agent of a
candidate or an individual holding Federal office,” or any entity established, financed,
maintained or controlled by a Federal candidate from soliciting, recelving, directing, transferring
or spexdiny funds in conmxtion with an election fer Fedesul office, including funds for Fedoral
election activity, oz in nosnasgion wikh any electian othsr than am ciection for Fedemi office,
unless the fhads sie subject o tha limitations, prohibitions and ceparting requirerzants of the Act.
2U.S.C. § 441li(e)X1). The available informaticn indicates thet FAC and Mr. Concannon raised
funds for Mr. Concannon's Federal campaign within the limits of the Act. Respondents state
that all of the funds raised by and for RAC were disclosed by CFC in its first disclosure report.
Response at 2. We have no information to suggest otherwise, and the contributions disclosed in
CFC's 2008 April Quarterly Report appear to be within applicable limits and from permissible
sources. Therefore, we recommend the Commission find no reason to believe that Andrew
Concannon violated 2 U.S.C. § 441i(e) and 11 CF.R. § 300.61 in connection with these
activities. For the same rexseas, we rn-oommsnd that the Commissien find no reasa: to beliove
that FAC wiokited 2 U.S.C. §§ 441a, 441b, 441c, and 441e in connmetion with thwue smtivithor.

C.  Allgged Nondisclosure of In-kind Cantribuitiams and Expenditurss far St.
Patrick’s Day Event

The complaint alleges that the amount CRC disclosed for parade supplies {$224.87) on its
2008 April Quarterly Report must be far less than what it actually spent, and that FAC, the
unregistered committee, must have paid for the supplies as prohibited in-kind contributions. In
their response, Respondents stated that they reported all expenses for the event and provided
invoices for the expenses, which total $626.87: T-shirts ($162.18); printing of signs and banners
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($402.00); and candy ($62.69). All of these expenses were reported on CFC’s 2008 April
Quarterly Report. See Response at Exhibits A-C. Because, as further discussed below (Section

D), it appears that FAC became CFC and the two are actually one in the same committee, it does

" not appear that CFC accepted prohibited in-kind contributions from FAC.

Respondents also indicate that two digital signs bearing Mr. Concannon’s image were on
display at the St. Patrick’s Day e»emt. Id. at B. Respoadents essert thet the digital signs were
provideel by two individuals (owners of tha sign leusiness cailerdl “Dave’s Siga Rantal™) “as a
voluntary expreasion of suppact™ and that these individuals “did not istend to make a denatisn.”
Respondents note that they determined the cost of the sign usage and accessories to be $350 and
that if the Commission considers these signs to be an in-kind contribution, they will amend their
April Quarterly Report to disclose the contribution. Respondents further note that any such
contribution from Dave’s Sign Rental would be permissible because Dave’s Sign Rental is not
organized as a corporation. A Dun and Bradstreet search does not reveal any information that
would indicate that Dave’s Sign Rental is incorporated. Therefore, any contribution from Dave's
Sign Rental to CFC would be permissible within the Act's contribution limits, but would need to
be discloszd by the comumtttoe in speordmeme with 2 U.S.C. § 434(b).

Resymndents ntte thiot a track and trailer wexe used to haml and position the signs, but did
not specifically stata thet Dave’s Sign Rental paid for ar provided the tsuak and trailer. A photo
of the truck and trailer pravided with the complsint shows what appear to be thr campaign’s own
signs on the truck attached to the trailer with the digital signs provided by Dave’s Sign Rental.
See Complaint at Exhibit 6. Thus, it appears that the campaign itself may have provided the
truck and trailer to haul the digital signs provided by Dave's Sign Rental, which would indicate



11044290066

11

12

13

14

15

16

17

18

19

21

MUR 6004 (*Friends of Andrew Concannon aka [sic] Concannon for Congress™)
First General Counsel's Report
Page9of 19

knowledge by the campaign that the digital signs were going to be provided and participation in
the set-up of the signs with Dave's Sign Rental.

A contribution is anything of value given, loaned or advanced to influence a federal
election. See2 U.S.C. § 431(8)(A)(i); see also 11 C.F.R. § 100.52(2). Commission regulations
define “anything of value™ to include “the provision of any goods or services without charge or
at a churge that ig less than the usual and mvrmal charge for such guiods or ssrviess.” 11 CER
§ 100.52(d)(1). Thea, the donition of tia digital aigns witheut cherge appeam te sonsiitute en in-
kind contribution from Dave’s Sign Rental te-Respordents. An in-kind contribution is treated as
both a “contribution” to and an “expenditure” by the political committee receiving the in-kind
contribution. 11 C.ER §§ 100.111(e); 104.13(a)(2). An authorized committee of a candidate must
report and itemize all contributions received from individuals that aggregate in excess of $200 per
election cycle. 2 U.S.C. § 434(b); 11 C.FR. § 104.3(a)4). An in-kind contribution must also be
reported as an expenditure on the same report. 11 C.ER. §§ 104.3(b) and 104.13(a)(2). As such,
$350.00 should have been disclosed as both a contribution to and an expenditure by Respondents
in their 2008 April Quarterly Report.

Based on Respondents’ response to the complaint and disclosure repori, it appears that
Respocadants properly disclosed al caniibutions and expenditures associated with the St.
Patrick’s Day aveat, excapt far the in-kind cantribotion from Rave’s Sign Rental. Th, it
appears that Respondents violated 2 U.S.C. § 434(b) by failing to disclose an in-kind
contribution. Because the failure to disclose the in-kind contribution was de minimis, we

recommend that the Commission dismiss with admonishment.
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D.  Apparent Failure of Respondents to Properly Register the Name of the
Principal Compaoign Committas and Kistiutle tho Appropriate Distisimer on
Communimidions

The complaint states that the Concannon’s campaign Statement of Organization identifies
FAC as an “affiliated committee” of CFC, even though FAC is not registered with the FEC, and
thax various Concannon campaign communications and cotrespondence contain a statement that
FAC paid for the commmmication. The complaint provides #ie following docusvents: (1) a oopy
of a campaign brochuse prodeeeal by the Concanoay ssmpaign with the atefomant: “Pwid foc by
Friendiz of Andrew Concannon”; (2) = page fram the afficiz! waheite for Comcasnon for
Congress which states “Powered by Friends of Andrew Cancannon”; and, (3) copy of an April 2,
2008, letter from Concannon for Congress to the FEC on stationery containing the statement:
*“Paid for by Friends of Andrew Concannon.” Complaint at Exhibits 1-5.

Achieving “candidate” status triggers registration and reporting requirements for the
candidate and for his principal campaign committee. Within 15 days of becoming a candidate,
the individual must file a Statement of Candidacy with the Commission that designates the
candidate’s principal campaign committee. 2 U.S.C. § 432(e)(1); see also 11 C.ER. § 101.1(a).
The principel czmpeign commiteee must file a Stewezent of Organization oo latec them ten days
afes it hes been desigmnites by this cendhice. 2 U.S.C. § 433(a).

The cendidate may designate the exploratery committee s the principal campaign
committee and change the name of the committee as appropriate. The candidate may also
designate additional political committees to serve as authorized committees of the candidate that
may accept contributions or make expenditures on behalf of the candidate by filing a designation
with the principal campaign committee. See 2 U.S.C. § 432(c)(1); 11 CF.R. §§ 101.1(b) and
102.13(a)1). However, within 10 days after being designated by the candidate, the authorized
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committee must file its own registration stﬂenﬁt (FEC Form 1, Statement of Organization) aﬁd
disclosure reports. See 2 U.S.C. §§ 433 and 434(b); 11 CF.R. §§ 102.1(b) and 102.13(a)(1).
Any amendment to the Statement of Organization must be filed within 10 days of the date of the
change or correction. Id.

On January 23, 2008, Mr. Concannon filed his Statement of Candidacy designating
“Concannon for Congress” as the principal campaipn commitee and ‘“Friends of Androw
Consannen” 3 an “msthorized conmitter.” On Japusary 28, 2608, the: tnoasurer for OFC fiied 8
Statement of Orgenization (FEC Ferm 1) registering CRC as the principal campzign committee
and identifying FAC as an “affilisted committee.” After receiving notice of the complaint, CFC
filed an amended Statement of Organization on June 2, 2008, deleting the identification of FAC
as an “affiliated committee™ and changing the name of the principal campaign committee to
“Friends of Andrew Concannon aka [sic] Concannon for Congress.”

In their response, Respondents clarify that RAC was a “precursor committee” to CFC and
that it was identified on CFC’s Statement of Organization to disclose its existence and to register
FAC under the name CIC. Response at 2. Respondents further state that FAC and CFC “are
omne in the same oommities.” Id. The mwposno dil not explain why thie campoipn bas identified
FAC ns the mtity fingncing the campaign’s commuenicatinns.

As already explained, Mr. Concannon gppasently designated FAC as sn “autboriaed
committee™ on his Statement of Candidacy and as an “affiliated committee” on CFC's Statement
of Organization merely to disclose the existence of FAC as the precursor organization to CFC
and to register FAC under the name CFC.* However, as a designated “authorized committee,”
FAC never filed a Statement of Organization as required under the Act and regulations and did

¢ Al authorized committees of the same candidate for the same election to Federsl office are affiliated. 11 CFR.
§ 200.5au(1).
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not file any disclosure reports. It also appears that Respondents erroncously identified FAC as
an affiliated committee on the Statement of Organization. When Respondents later amended
their Statement Organization to change the committee name to “Friends of Andrew Concannon
aka [sic] Concannon for Congress,” they deleted the reference to FAC as an affiliated committee.
However, the amendment deleting the reference to FAC as an affiliated committee was filed
more than 4 meonths efter the origiwal Statement of Organization, iz viokution of 2 U.S.C. § 433.

It alao appanss that Respandento errosnmusty listetl FAC an eampaign comemmsications as
the entity paying for the communications. The response doss nat address why Respondenta did
80, but the available information, including Respondents’ use of two names on its amended
Statement of Organization and its continued use of both names on campaign communications,
suggests that Respondents believe that the Committee may use more than one official name.

A campaign that authorizes and finances any communication must include a disclaimer
notice, which states that the communication was paid for by the authorized committee.
2US.C. § 441d(a). Communications requiring a disclaimer include those made through any
browdcast, cable, or sateliite comnmumication, newspaper, magazine, outdoor advertising facility;
mass mailing (more than 580 substantially similar xmilihgs within 30 days), feleplrene bank
(more then 300 substantiuily eimsilix calls within 3f) days), ar any other form af grasal public
political advertising. 11 CF.R. §§ 100.26, 100.27, 100.28. Hlactranic mail of mare than 500
substantially similar communications when sent by a political committee, and all Internet
websites of political committees available to the general public must also include disclaimers.
11CFR. § 110.11.

The CFC identified FAC as the entity paying for the communication in disclaimers on at

least one campaign brochure, a letter sent to the FEC on campaign stationery, and on its official



11044290070

10

1l

12

13

14

15

16

17

18

19

23

MUR 6004 (“Friends of Andrew Concannon aka [sic] Concannan for Congress'™)
First General Counsel’s Report
Page 13 of IS

campaign website. Complaint at Exhibits 1-5. We do not have information on how the
campaign brochure was disseminated or how the campaign stationery was used, but the available
information suggests that CFC may have used the same disclaimer on all of its campaign
communications. Because FAC was not a registered authorized committee of CFC, CFC’s use
of FAC in its disclaimers on & CIRC tampaign brochure, on the campaign's official website, and
on campaign stationery, as if it were an authorized committee would appear to be & violation of
2US.C. §4414d.

The ammded Statement of Organization also changed the name of the principal
campaign cammittee from one name, Concannon for Congress, to a combination of two names,
“Friends of Andrew Concannon aka [sic] Concannon for Congress,” and the committee appears
to be using the CFC and FAC names interchangeably. However, the use of more than one
official name for the principal campaign committee does not appear to be authorized by the Act
or the Commission’s regulations, which only contemplate one principal campaign committee.
See 2 U.S.C. § 432(cX1) and (4); 11 C.F.R. §§ 101.1 and 102.14(a).

Bazed on the above, it appears that "Friends of Andrew Concannon aka [gic] Concannon
for Congress” and Raymond Mashni, in his official capacity as treasurer, violated 2 U.S.C.

§ 433, by umimely amending in: Stasmennt of Organization 8 delrte FAC as an “affilintar]
committee” of CFC, and 2 U.5.C. § 441d, by identifying FAC, an entity nat segistered as an
authorized committee, on its campaign communications as the entity paying for the
communications.

These violations appear to have arisen from a misunderstanding as to the reporting and
naming requirements of the Act. We have no information to suggest that the communications

containing the improper disclaimers, other than the website, were widely distributed or that the
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campaign’s use of two names caused widespread confusion. Therefore, in the interest of
conserving Commission resources, we recommend that the Commission exercise its
prosecutorial discretion to dismiss the matter in connection with these violations, issue an
admonishment, and close the file. See Heckler v. Chaney, 470 U.S. 821 (1985). We will advise
the Committee to properly amend its Staterment of Organization to disclose only one name for
the Committss and o usu only that mns in all sommunications paid for by ite Comntites thmt
require a disslaimeer as the orgasimtion paying fir the commansications.

V. RECONMENDATIQES

1. Find no reason to believe that Friends of Andrew Concannon violated 2 U.S.C.
§8 433,434, 4414a,441b,441c and 441¢;

2. Find no mason to believe t!m Andrew Concannon violated 2 U.S.C. § 441i(c) and
11 CFR. § 30061; '

3. Dismsitn g a mattar of prmsacuiariol disoretion and issxe am adwmonishment to
“Friends of Andrew Concannon aka [sic] Concannon for Congress” and Raymond N.
Mashni, in his official capacity as treasurer, in connection with violations of
2 U.S.C. §§ 433, 434(b), and 44 1d;

4. Approve the attached Factual and Legal Analysis;

5. Approve the appropriate letters; and,
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6. Close the file.
Thomasenia P. Duncan
General Counsel
M‘ BY: //x
Date Anmn Marie Terzaken
Associate General Counsel for Enforcement
AudnL.W% |
Acting Assistant General Counsel
AWM : 4 ﬂlm#«. bt
Dominique Dillenseger
Attomey
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